
DIST. :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

G. R. Case No. 1432/2010

U/s. 279 & 338 I.P.C.

STATE

V.

Dilbar Hussain

                    ... Accused Person.

Present : Sri Kiran Lal Baishnab, AJS.

Judicial Magistrate, 1st Class,

Tezpur

Advocate for the Prosecution : Sri L. Hazarika, Asstt. P. P.

Advocate for the Defence : Sri A. Aziz, Advocates.

Evidence recorded on:   28.03.2012.

Argument heard on:  28.03.2012..

Judgment delivered on: 28.03.2012..

JUDGMENT

1. The  prosecution  case  in  brief,  as  reflected  from  the 

‘ejahar’, is that on 26.07.2010 at around 01.30 P. M. on 

the National Highway No. 52 at Chikaribosti in front of 

the  shop  of  one  Nripen  Nath,  while  the  wife  of  the 

informant and his son alongwith some other persons of 

their  village  was  returning  to  their  house  from  Signri 

Temple  in  a  Auto  Rickshaw,  bearing Number  AS12E – 

3871,  driven by the accused Dilbar Hussain, the Auto 

Rickshaw hit  a  Canter  due  to  the  rash  and  negligent 

driving  of  the  accused  person.  It  is  alleged  that  as  a 

result  of  said  Accident  the  passengers  of  the  vehicle 

received severe injuries on their persons.
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2. On 29.07.2010 the alleged occurrence was intimated to 

the Officer-in-Charge, Dhekiajuli P.S., who  received and 

registered  the  same  as  Dhekiajuli  P.S.  Case  No. 

261/2010, U/S – 279 & 338 I.P.C. 

3. On the basis of the ‘ejahar’  police started investigation 

and  after  completion  of  investigation  the  police  found 

sufficient materials  and submitted charge-sheet against 

the accused Dilbar Hussain U/s. 279 & 338 I.P.C. vide 

Charge-Sheet No. 90/2011 dated 30.06.2011.

4. On submission of  the charge-sheet,  the learned C.J.M. 

accepting the charge-sheet took cognizance U/s. 279 & 

338  I.P.C.  Subsequently,  summons  was  issued  to  the 

accused person and on his appearance he was enlarged 

on bail. During trial copies of relevant documents were 

furnished  to  the  accused  person  complying  with  the 

provisions contained U/s. 207 Cr. P. C. and the substance 

of the accusation and the particulars of the offences U/s. 

279 & 338 I.P.C. were explained to the accused person 

and he was  asked  as  to  whether  he  pleads  guilty,  to 

which he pleaded not guilty and claimed to be tried.

5. In  the  course  of  hearing  the  prosecution  examined 

altogether Six (6) witnesses. P.W.1 Bhaben Bora is the 

informant  and  all  the  other  witnesses  are  the 

injured/victim  of  the  alleged  incident.  The  prosecution 

side  exhibited  the  ‘Ejahar’  (F.I.R.)  as  Ext.-1.  The 

examination of the accused person U/s. 313 Cr. P. C. was 

dispensed with as no incriminating material  was  found 

against  him in the prosecution evidences.  The defence 

side  declined  to  adduce  any  evidence.  The  story  of 

defence is of total denial.

6. Points for determination:-  

(a) Whether on 26.07.2010 at around 01.30 P. M. on the 

National Highway No. 52 at Chikaribosti in front of 

the shop of one Nripen Nath, the accused Dilbar 
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Hussain,  being  the  driver  of  the  Auto  Rickshaw, 

bearing Number AS12E – 3871; drove the same in a 

very  rash  or  negligent  manner  so  as  to  endanger 

human life or to be likely to cause hurt or injury to 

any other person and thereby committed an offence 

punishable U/s. 279 I.P.C.?

and

(b)Whether  on  the  same  date,  time  and  place  the 

accused Dilbar Hussain drove the said vehicle in such 

a rash or negligent manner so as to endanger human 

life  or  personal  safety  of  others  and  thus  in  the 

process caused grievous hurt on the passengers  of 

the  vehicle  and  thereby  committed  an  offence 

punishable U/s. 338 I.P.C.?

7. Discussion, Decision and Reasons thereof:-  

           Heard arguments of both the sides. Perused the 

Case Record very minutely. My findings are as follows:- 

  Let’s discuss the evidences of the Prosecution 

vis-  à-vis the points for determination one by one.

(a) Whether on 26.07.2010 at around 01.30 P. M. 

on the National Highway No. 52 at Chikaribosti in front 

of  the  shop  of  one  Nripen  Nath,  the  accused  Dilbar 

Hussain, being the driver of the Auto Rickshaw, bearing 

Number AS12E – 3871; drove the same in a very rash or 

negligent manner so as to endanger human life or to be 

likely to cause hurt or injury to any other person and 

thereby  committed  an  offence  punishable  U/s.  279 

I.P.C.?
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       Now in the instant case, in order to bring home 

the  charge  U/s.  279  I.P.C.  against  the  accused  the 

prosecution has to prove the following ingredients:

(i) That on 26.07.2010 at around 01.30 P. M. on the 

National Highway No. 52 at Chikaribosti in front of the 

shop of one Nripen Nath, the accused Dilbar Hussain, 

was  driving  the  Auto  Rickshaw,  bearing  Number 

AS12E – 3871;

(ii) That he was driving the said Auto Rickshaw on 

the public way; and

(iii) That he was driving the said Auto Rickshaw in a 

rash or negligent manner so as to endanger human 

life or to be likely to cause hurt or injury to any other 

person.

        As regard the date of occurrence, P.W.1, the 

informant and P.W.2, one of the victims deposed that the 

incident took place in the year 2010 whereas P.W.3, P.W.4 

P.W.5 & P.W.6; specifically, that the incident took place on 

26.07.2010  and  thus  all  the  witnesses  are  found  to 

corroborate each other on this point. Similarly, as to the 

time and place of occurrence all  the witnesses stated in 

consonance to each other that the occurrence took place 

on the National Highway No. 52 at Chikaribosti in front of 

the shop of one Nripen Nath at around 01.30 P. M.

        Now as regard the fact that the Auto Rickshaw, 

bearing  Number  AS12E  –  3871  was  involved  in  the 

accident is the main point of dispute. P.W.1, Bhaben Bora 

deposed that his wife and son alongwith other co-villagers 

were  coming from the Singri  temple in  a  Auto Rikshaw 

which got hit into a Canter. All the other witnesses who are 

the  injured/victims  deposed  that  the  Auto  Rickshaw  in 

which  they  were  travelling  from Singri  Temple  to  their 

house hit a Canter. All the witnesses specifically deposed 

that the driver of Auto Rickshaw did not have any fault. 

The witnesses being the injured/victims themselves do not 

have any ground to be doubted on this point. 

Contd……….. Page 5

4



   Hence, going through the evidences on record 

and the discussion made above, I am of the considered 

opinion that the prosecution was successful in proving the 

involvement of the Auto Rickshaw, bearing Number AS12E 

– 3871 in the incident. 

             Now the most important fact that has to be 

proved by the prosecution is that the accused was driving 

the said Auto Rickshaw, bearing Number AS12E – 3871 

and  the  same was  being  driven  in  a  rash  or  negligent 

manner so as to endanger human life or to be likely to 

cause  hurt  or  injury  to  any  other  person.  Here  in  the 

instant  case,  on  careful  scrutiny  of  the  evidences  put 

forward by the prosecution, it is seen that though all the 

witnesses  deposed  as  to  the  involvement  of  the  Auto 

Rickshaw, bearing Number AS12E – 3871 in the incident 

but  none  of  them  deposed  as  to  who  was  driving  the 

vehicle.  Moreover,  they  instead  of  being  the 

injured/victims  specifically  deposed  that  the  accused 

person  did  not  have  any  fault  in  causing  the  accident. 

Moreover, they stated in their cross-examination that they 

do not have any accusation against the accused person. 

Hence,  in  my  considered  opinion, as  per  the  above 

discussion; the  prosecution  could  neither  prove  the 

involvement of the accused person nor the fact that the 

Auto Rickshaw, bearing Number AS12E – 3871 was being 

driven in a rash or negligent manner so as to endanger 

human life or to be likely to cause hurt or injury to any 

other person.                  

      Thus considering the foregoing discussions I 

am of  the  considered opinion,  that  the prosecution side 

could not prove the main ingredient of the offence U/S – 

279  of  the  Indian  Penal  Code.  Thus,  in  my  considered 

opinion  the  prosecution  has  failed  to  prove  beyond  all 

reasonable doubts that on 26.07.2010 at around 01.30 P. 

M. on the National Highway No. 52 at Chikaribosti in front 
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of  the  shop  of  one  Nripen  Nath,  the  accused  Dilbar 

Hussain, being the driver of the Auto Rickshaw, bearing 

Number AS12E – 3871; drove the same in a very rash or 

negligent manner so as to endanger human life or to be 

likely  to  cause  hurt  or  injury  to  any  other  person  and 

thereby committed an offence punishable U/s. 279 I.P.C.

(b) Whether on the same date, time and place the accused 
Dilbar Hussain drove the said vehicle in such a rash or 

negligent  manner  so  as  to  endanger  human  life  or 

personal safety of others and thus in the process caused 

grievous  hurt  on  the  passengers  of  the  vehicle and 

thereby  committed  an  offence  punishable  U/s.  338 
I.P.C.?

        In order to bring home the charge U/s. 338 I.P.C. 

against  the  accused  the  prosecution  has  to  prove  the 

following ingredients:

(i)         That on 26.07.2010 at around 01.30 P. M. 

on  the  National  Highway  No.  52  at 

Chikaribosti  in  front  of  the  shop  of  one 

Nripen  Nath,  the  accused  Dilbar  Hussain, 

was  driving  the  Auto  Rickshaw,  bearing 

Number AS12E – 3871;

(ii)         That he was driving the said Auto Rickshaw 

on the public way;

(iii) That he was driving the said Auto Rickshaw 

in  a  rash  or  negligent  manner  so  as  to 

endanger human life or to be likely to cause 

hurt or injury to any other person. 

And

(iv)That he caused grievous injury to the victims by 

his rash and negligent driving.
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  That as regard the date, time and place of the 

alleged  incident  the  same is  proved  by  the  prosecution 

beyond all  reasonable  doubts  in  the  foregoing  point  for 

determination and the same may not be repeated here.

            As discussed in the foregoing point, the facts as to 

the  identity  of  the  accused,  the  Vehicle  involved  being 

driven by the accused driver and the alleged vehicle was 

being  driven  negligently  could  not  be  proved  by  the 

prosecution beyond all reasonable doubts. This point being 

inter-related  and  inter-connected  and  part  of  the  same 

transaction the same can be taken into account. Now, the 

only fact that the prosecution needs to prove here in this 

point for determination is as to whether due to the rash 

and  negligent  driving  of  the  accused  persons,  the 

passengers  of  the  vehicle  (victims)  received  grievous 

injury on their persons.

           The fact that the injured/victims, sustained 

injuries is revealed only from the deposition of all the six 

witnesses, examined by the prosecution. The fact of injury 

on the persons of the injured/victims is also not disputed 

by  the  defence.  The  defence  only  submitted  that  the 

accident did not occur due to the negligent driving of the 

accused  person.  The  witnesses  examined  by  the 

prosecution also supported this submission of the defence 

and specifically deposed that the accused person did not 

have  any  fault  in  the  incident.  Moreover,  they  deposed 

that they do not have any accusation against the accused 

person.  The  witnesses  being  the  injured/victims  of  the 

incident have witnessed the incident by their own eyes and 

as such they are the most vital witness of the incident and 

are reliable. 

      Hence considering the discussions made above I 

am  of  the  considered  opinion  that  the  prosecution  has 

failed to prove beyond all reasonable doubts that on the 

same  date,  time  and  place  the  accused  Dilbar  Hussain 

drove the said vehicle in such a rash or negligent manner 
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so as to endanger human life or personal safety of others 

and  thus  in  the  process  caused  grievous  hurt  on  the 

passengers of the vehicle thereby committed an offence 

punishable U/s. 338 I.P.C.

ORDER

Thus, considering the detailed discussions made above 

in  the  foregoing  paragraphs,  I  am of  the  considered 

opinion that the prosecution side has failed to prove the 

offences punishable U/s. 279 & 338 I.P.C. against the 

accused, Dilbar Hussain beyond all reasonable doubts. 

Hence,  the accused is  not found guilty of any of  the 

charges labelled against him. Thus, the accused person 

is accordingly acquitted of all the accusation/charges.

8.         The bail-bond of the accused person stands cancelled.

9.         The judgment delivered and operative part of the same 

is pronounced in the open Court, today, the 28th day of March, 

2012 under my hand and seal of this Court.

    (KIRAN LAL BAISHNAB)
Judicial Magistrate, 1st Class,
          Tezpur.
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DIST. :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

G. R. Case No. 1432/2010

U/s. 279 & 338 I.P.C.

STATE

V.

Dilbar Hussain

                    ... Accused Person.

ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1- Bhaben Bora (informant),

P.W.2- Jiten Koch, (victim/injured),

P.W.3- Renu Borah (victim/injured),

P.W.4- Konoka Koch (victim/injured),

P.W.5- Deepak Koch (victim/injured),

and

P.W.6- Anima Borah (victim/injured).

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS(BY PROSECUTION SIDE):

Ext.1- ‘ejahar’ (F.I.R.),

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

Judicial Magistrate, 1st Class,

              Tezpur.
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